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in the case of pollutants, or a state or the Corps, in the case of dredged or fill material.  

Id. §§ 1311(a), 1342(a), 1344(a), 1362(12). 

13. In most cases, states are the primary administrators of the National 

Pollutant Discharge Elimination System permitting program under 33 U.S.C. § 1342.  

See EPA, Specific State Program Status, available at 

http://water.epa.gov/polwaste/npdes/basics/upload/State_NPDES_Prog_Auth.pdf (last 

visited June 28, 2015).  States also have the authority to assume the dredge and fill 

discharge permitting program under 33 U.S.C. § 1344(g). 

14. Discharging into “waters of the United States” without a permit can subject 

an individual to civil penalties, including fines up to $37,500 per violation per day, and 

severe criminal penalties.  33 U.S.C. §§ 1311, 1319, 1365; 74 Fed. Reg. 626, 627 (Jan. 

7, 2009). 

15. States must establish Water Quality Standards for each water body 

meeting the definition of “waters of the United States.”  33 U.S.C. § 1313.  Those 

standards must be periodically reviewed and updated.  Id. § 1313(c).   

16. For waters that fail to meet applicable Water Quality Standards, a state 

must set Total Maximum Daily Loads limiting the amount of pollutants that can be 

discharged into such waters in order to meet the established standards.  40 C.F.R. § 

130.7.  States must implement Total Maximum Daily Loads through water quality 

management plans and permitting programs.  Id.   

17. States are also required to issue certifications for all federally-issued 

permits to ensure that the proposed discharges comply with state Water Quality 

Standards.  33 U.S.C. § 1341(a)(1).   

National Environmental Policy Act 

18. The National Environmental Policy Act requires federal agencies to 

prepare a detailed Environmental Impact Statement for all “major Federal actions 

significantly affecting the quality of the human environment.”  42 U.S.C. § 4332(2)(C). 
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Environmental Impact Statement requirement.  Corps, Finding of No Significant Impact, 
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30. The Final Rule’s definition of tributary sweeps within the Agencies’ 

authority ephemeral streams and channels that are usually dry. 

31. The Final Rule then declares that all intrastate waters “adjacent” to 

primary waters, impoundments, or tributaries are per se jurisdictional under the Clean 

Water Act and subject to the Agencies’ regulatory authority.  Id. at 37,104 (to be codified 

at 33 C.F.R. § 328.3(a)(6)). 

32. “Adjacent waters” are waters “bordering, contiguous, or neighboring” 

primary waters, impoundments, or tributaries.  Id. at 37,105 (to be codified at 33 C.F.R. 

§ 328.3(c)(1)).  The category includes “waters separated by constructed dikes or 

barriers, natural river berms, beach dunes, and the like.”  Id.  It includes wetlands within 

or abutting the ordinary high water mark of an open water, such as a pond or lake.  Id. 

33. Neighboring includes “[a]ll waters [at least partially] located within 100 feet 

of the ordinary high water mark of a” primary water, impoundment, or tributary.  Id. at 

37,105 (to be codified at 33 C.F.R. § 328.3(c)(2)(i)).  It also includes “[a]ll waters [at 

least partially] located within the 100-year floodplain of a” primary water, impoundment, 

or tributary “and not more than 1,500 feet from the ordinary high water mark of such 

water.”  Id
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waters with a “significant nexus” to primary waters.  Id. at 37,104-37,105 (to be codified 

at 33 C.F.R. §§ 328.3(a)(7) and (8)).  Accordingly, under the Final Rule, a completely 
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40. The States fall squarely within the Clean Water Act’s zone of interest, 

given that Congress specifically instructed the Agencies to “recognize, preserve, and 

protect the primary responsibilities and rights of States . . . to plan the development and 

use . . . of land and water resources.”  33 U.S.C. § 1251(b).  By promulgating the Final 

Rule, the Agencies violated this statutory protection of the States’ authorities. 

41.   The Final Rule has an immediate and significant effect on the States’ 
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within the Rule’s definition of “adjacent waters” are per se jurisdictional; (3) purely 

intrastate waters and related features can fall within 
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Eng’rs, 531 U.S. 159, 172 (2001).  Any interpretation of the Clean Water Act that goes 

to the outer bounds of that authority—or beyond—is unlawful under the Act.  Id.  

57. The Final Rule would improperly extend Congressional authority beyond 

the limits of the Commerce Clause insofar as: (1) all waters that fall within the Rule’s 

definition of “tributary” are per se jurisdictional; (2) all waters that fall within the Rule’s 

definition of “adjacent waters” are per se jurisdictional; (3) purely intrastate waters and 

related features can fall within the Agencies’ jurisdictional authority based solely on their 

relationship with non-navigable interstate waters; and (4) waters alone or in combination 

with “similarly situated waters” that have a “significant nexus” to a primary water or 

significantly affect the chemical, physical, or biological
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78. If a final rule is not the “logical outgrowth” of the proposed rule, the rule is 

invalid for a failure to provide adequate notice and opportunity to comment.  See, e.g., 

Daimler Trucks N. America LLC v. U.S. Envtl. Prot. Agency, 737 F.3d 95, 100 (D.C. Cir. 

2013).   

79. The Final Rule does not satisfy the logical outgrowth doctrine because the 

Proposed Rule, for example, did not give interested parties sufficient notice with respect 

to the final definitions of “adjacent” and “neighboring” waters, “tributaries,” and the 

factors that will be considered in a “significant nexus” analysis.  Nor did the Agencies 

give sufficient notice regarding the inclusion of additional waters on a case-by-case 

basis or the mechanisms by which the Agencies would establish jurisdiction over those 

waters.  Interested parties could not have anticipated the new jurisdictional categories 

or processes for evaluating jurisdiction, and therefore could not have reasonably 

commented on those new provisions in the Final Rule during the notice and comment 

period on the Proposed Rule. 

80. For example, the Proposed Rule defined adjacency based on the location 

of waters within the riparian area or floodplain, or
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be codified at 33 C.F.R. § 328.3(a)(8)).  The Proposed Rule did not give adequate 

notice to the public of the Final Rule’s inclusion of these waters within the Agencies’ 

jurisdiction or the scientific or distance-based thresholds the Agencies would use to 

assert jurisdiction over those waters, including, for example, the reliance on models and 

related methods in the Final Rule to establish “ordinary high water marks” in lieu of 

physical observations as contemplated under the Proposed Rule.   

81. The Agencies also violated the procedural requirements of the 

Administrative Procedure Act because they did not make available to the public during 

the comment period on the Proposed Rule all of the information relied on in developing 

the Proposed Rule, including, for example, information relating to the Agencies’ 

connectivity analysis, information supporting the Agencies’ analysis of the application of 

the Proposed Rule to jurisdictional determinations, and information supporting the 

Corps’ environmental effects analysis under the National Environmental Policy Act.   

82.  In addition, the Final Rule violates the procedural mandates of the 

Administrative Procedure Act because the Agencies failed to appropriately respond to 

comments submitted during the comment (ca)6(u)-4(se)-4. (ca)6(0.cf(se)-)10u














